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the agency to protect Federal funds in-
volving such a school or holder.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1080a, 1082, 1087, 1091a, and 1099)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 22487, Apr. 29,
1994; 59 FR 25747, May 17, 1994; 59 FR 35625,
July 13, 1994; 59 FR 60691, Nov. 25, 1994; 61 FR
60436, 60486, Nov. 27, 1996; 64 FR 18981, Apr. 16,
1999]

§ 682.411 Due diligence by lenders in
the collection of guaranty agency
loans.

(a) General. In the event of delin-
quency on a FFEL programs loan, the
lender shall engage in at least the col-
lection efforts described in paragraphs
(c)–(m) of this section, except that in
the case of a loan made to a borrower
who is incarcerated or to a borrower
residing outside a State, Mexico, or
Canada, the lender may send a forceful
collection letter in lieu of each tele-
phone effort required by this section.

(b) Delinquency. (1) For purposes of
this section, delinquency on a loan be-
gins on the first day after the due date
of the first missed payment which is
not later made. The due date of the
first payment is established by the
lender but must occur by the deadlines
specified in § 682.209(a), or, if the lender
first learns after the fact that the bor-
rower has entered the repayment pe-
riod, no later than 75 days after the day
the lender so learns, except as provided
in § 682.209(a)(2)(v) and (a)(3)(ii)(E). If a
payment is made late, the first day of
delinquency is the day after the due
date of the next missed payment which
is not later made. A payment that is
within five dollars of the amount nor-
mally required to advance the due date
may nevertheless advance the due date
if the lender’s procedures allow for that
advancement.

(2) At no point during the periods
specified in paragraphs (c) and (d) of
this section may the lender permit the
occurrence of a gap in collection activ-
ity, as defined in paragraph (i) of this
section, of more than 45 days (60 days
in the case of a transfer).

(c) 1–15 days delinquent: Except in the
case where a loan is brought into this
period by a payment on the loan, expi-

ration of an authorized deferment or
forbearance period, or the lender’s re-
ceipt from the drawee of a dishonored
check submitted as a payment on the
loan, the lender during this period
shall send at least one written notice
or collection letter to the borrower in-
forming the borrower of the delin-
quency and urging the borrower to
make payments sufficient to eliminate
the delinquency. The notice or collec-
tion letter sent during this period must
include, at a minimum, a lender/
servicer contact and telephone number,
and a prominent statement informing
the borrower that assistance may be
available if he or she is experiencing
difficulty in making a scheduled repay-
ment.

(d) 16–180 days delinquent (16–240 days
delinquent for a loan repayable in install-
ments less frequent than monthly): (1)
Unless exempted under paragraph (d)(4)
of this section, during this period the
lender shall engage in at least four dili-
gent efforts to contact the borrower by
telephone and send at least four collec-
tion letters urging the borrower to
make the required payments on the
loan. At least one of the diligent ef-
forts to contact the borrower by phone
must occur before, and another one
must occur after, the 90th day of delin-
quency. The collection letters sent dur-
ing this period must include, at a min-
imum, information for the borrower re-
garding deferment, forbearance, in-
come-sensitive repayment and loan
consolidation and other available op-
tions to avoid default.

(2) At least two of the collection let-
ters required under paragraph (d)(1) of
this section must warn the borrower
that if the loan is not paid, the lender
will assign the loan to the guaranty
agency that, in turn, will report the de-
fault to all national credit bureaus,
and that the agency may institute pro-
ceedings to offset the borrower’s state
and Federal income tax refunds and
other payments made by the Federal
Government to a borrower or to gar-
nish the borrower’s wages, or assign
the loan to the Federal Government for
litigation against the borrower.

(3) Following the lender’s receipt of a
payment on the loan or a correct ad-
dress for the borrower, the lender’s re-
ceipt from the drawee of a dishonored
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check received as a payment on the
loan, the lender’s receipt of a correct
telephone number for the borrower, or
the expiration of an authorized
deferment or forbearance period, the
lender is required to engage in only—

(i) Two diligent efforts to contact the
borrower by telephone during this pe-
riod, if the loan is less than 91 days de-
linquent (121 days delinquent for a loan
repayable in installments less frequent
than monthly) upon receipt of the pay-
ment, correct address, correct tele-
phone number, or returned check, or
expiration of the deferment or forbear-
ance; or

(ii) One diligent effort to contact the
borrower by telephone if the loan is 91–
120 days delinquent (121–180 days delin-
quent for a loan repayable in install-
ments less frequent than monthly)
upon receipt of the payment, correct
address, correct telephone number, or
returned check, or expiration of the
deferment of forbearance.

(4) A lender need not attempt to con-
tact by telephone any borrower—

(i) Who is incarcerated;
(ii) Who is residing outside of a

State, Mexico or Canada;
(iii) Whose telephone number is un-

known;
(iv) Who is more than 120 days delin-

quent (180 days delinquent for a loan
repayable in installments less frequent
than monthly) following the lender’s
receipt of—

(A) A payment on the loan;
(B) A correct address, or correct tele-

phone number for the borrower;
(C) A dishonored check received from

the drawee as a payment on the loan;
or

(D) The expiration of an authorized
deferment or forbearance.

(e) Final demand. On or after the 151st
day of delinquency, (the 211th day for
loans payable in less frequent install-
ments than monthly) the lender shall
send a final demand letter to the bor-
rower requiring repayment of the loan
in full and notifying the borrower that
a default will be reported to a national
credit bureau. The lender shall allow
the borrower at least 30 days after the
date the letter is mailed to respond to
the final demand letter and to bring
the loan out of default before filing a
default claim on the loan.

(f) Collection procedures when bor-
rower’s telephone number is not available.
Upon completion of a diligent but un-
successful effort to ascertain the cor-
rect telephone number of a borrower as
required by paragraph (l)(1) of this sec-
tion, the lender is excused from any
further efforts to contact the borrower
by telephone during the delinquency
period in which the unsuccessful effort
was made, unless the borrower’s num-
ber is obtained before the 120th day of
delinquency (the 150th day for loans
payable repayable in installments less
frequent than monthly).

(g) Skip-tracing. (1) Unless the letter
specified under paragraph (e) of this
section has already been sent, within 10
days of its receipt of information indi-
cating that it does not know the bor-
rower’s current address, the lender
shall begin to diligently attempt to lo-
cate the borrower through the use of
normal commercial skip-tracing tech-
niques. These efforts must include, but
are not limited to, making a diligent
effort to contact each endorser, rel-
ative, reference, and individual and en-
tity identified in the borrower’s loan
file. For this purpose, a lender’s con-
tact with a school official who might
reasonably be expected to know the
borrower’s address may be with some-
one other than the financial aid admin-
istrator identified on the loan applica-
tion and may be in writing or by phone
calls. These efforts must be completed
by the date of default with no gap of
more than 45 days between attempts to
contact those individuals or entities.

(2) Upon receipt of information indi-
cating that it does not know the bor-
rower’s current address, the lender
shall discontinue the collection efforts
described in paragraphs (c)–(e) of this
section.

(3) If the lender is unable to ascertain
the borrower’s current address despite
its performance of the activities de-
scribed in paragraph (g)(1) of this sec-
tion, the lender is excused thereafter
from performance of the collection ac-
tivities described in paragraphs (c)–(e)
and (k)(1) through (k)(3) and (k)(5) of
this section unless it receives commu-
nication indicating the borrower’s ad-
dress before the 151st day of delin-
quency (the 211th day for loans payable

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00697 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



698

34 CFR Ch. VI (7–1–99 Edition)§ 682.411

in less frequent installments than
monthly).

(4) The activities specified by para-
graphs (l)(1)(i) or (ii) of this section
(with references to ‘‘the borrower’’ un-
derstood to mean endorser, reference,
relative, individual or entity as appro-
priate) meet the requirement that the
lender make a diligent effort to con-
tact each individual identified in the
borrower’s loan file.

(h) Preclaims assistance. The lender
shall request preclaims assistance from
the agency that guaranteed the loan
within 10 days before or after the date
established by the agency that assist-
ance is first available from the agency.

(i) Gap in collection activity. For pur-
poses of this section, the term ‘‘gap in
collection activity’’ means, with re-
spect to a loan, any period—

(1) Beginning on the date that is the
day after—

(i) The due date of a payment unless
the lender does not know the bor-
rower’s address on that date;

(ii) The day on which the lender re-
ceives a payment on a loan that re-
mains delinquent notwithstanding the
payment;

(iii) The day on which the lender re-
ceives the correct address for a delin-
quent borrower;

(iv) The day on which the lender
completes a collection activity;

(v) The day on which the lender re-
ceives a dishonored check submitted as
a payment on the loan;

(vi) The expiration of an authorized
deferment or forbearance period on a
delinquent loan; or

(vii) The day the lender receives in-
formation indicating it does not know
the borrower’s current address; and

(2) Ending on the date of the earliest
of—

(i) The day on which the lender re-
ceives the first subsequent payment or
completed deferment request or for-
bearance agreement;

(ii) The day on which the lender be-
gins the first subsequent collection ac-
tivity;

(iii) The day on which the lender re-
ceives written communication from

the borrower relating to his or her ac-
count; or

(iv) Default.
(j) Transfer. For purposes of this sec-

tion, the term ‘‘transfer’’ with respect
to a loan means any action, including,
but not limited to, the sale of the loan,
that results in a change in the system
used to monitor or conduct collection
activity on a loan from one system to
another.

(k) Collection activity. For purposes of
this section, the term ‘‘collection ac-
tivity’’ with respect to a loan means—

(1) Mailing or otherwise transmitting
to the borrower at an address that the
lender reasonably believes to be the
borrower’s current address a collection
letter or final demand letter that satis-
fies the timing and content require-
ments of paragraphs (c), (d), or (e) of
this section;

(2) Making an attempt to contact the
borrower by telephone to urge the bor-
rower to begin or resume repayment;

(3) Conducting skip-tracing efforts, in
accordance with paragraph (g)(1) of
this section, to locate a borrower
whose correct address or telephone
number is unknown to the lender;

(4) Mailing or otherwise transmitting
to the guaranty agency a request for
preclaims assistance available from the
agency on the loan at the time the re-
quest is transmitted; or

(5) Any telephone discussion or per-
sonal contact with the borrower so
long as the borrower is apprised of the
account’s past-due status.

(l) ‘‘Diligent effort’’ for telephone con-
tact. (1) For purposes of this section,
the term ‘‘diligent effort’’ with respect
to telephone contact means—

(i) A successful effort to contact the
borrower by telephone;

(ii) At least two unsuccessful at-
tempts to contact the borrower by tele-
phone at a number that the lender rea-
sonably believes to be the borrower’s
correct telephone number; or

(iii) An unsuccessful effort to ascer-
tain the correct telephone number of a
borrower, including, but not limited to,
a directory assistance inquiry as to the
borrower’s telephone number, and a
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diligent effort to contact each ref-
erence, relative, and individual identi-
fied in the most recent loan applica-
tion for that borrower held by the lend-
er. The lender may contact a school of-
ficial other than the financial aid ad-
ministrator who reasonably may be ex-
pected to know the borrower’s address.

(2) If the lender is unable to ascertain
the borrower’s correct telephone num-
ber despite its performance of the ac-
tivities described in paragraph (l)(1)(iii)
of this section, the lender is excused
thereafter from attempting to contact
the borrower by telephone unless it re-
ceives a communication indicating the
borrower’s current telephone number
before the 120th day of delinquency
(the 150th day for loans repayable in in-
stallments less frequent than month-
ly).

(3) The activities specified by para-
graphs (l)(1)(i) or (ii) of this section
(with references to ‘‘the borrower’’ un-
derstood to mean endorser, reference,
relative or individual as appropriate),
meet the requirement that the lender
make a diligent effort to contact each
endorser or each reference, relative or
individual identified on the borrower’s
most recent loan application.

(m) Due diligence for endorsers. (1)
During the delinquency period the
lender shall—

(i) Make a diligent effort to contact
the endorser by telephone; and

(ii) Send the endorser on the loan two
letters advising the endorser of the de-
linquent status of the loan and urging
the endorser to make the required pay-
ments on the loan with at least one let-
ter containing the information de-
scribed in paragraph (d)(2) of this sec-
tion (with references to ‘‘the borrower’’
understood to mean the endorser).

(2) On or after the 151st day of delin-
quency, (the 211th day for loans pay-
able in less frequent installments than
monthly) the lender shall send a final
demand letter to the endorser requir-
ing repayment of the loan in full and
notifying the endorser that a default
will be reported to a national credit bu-
reau. The lender shall allow the en-
dorser at least 30 days after the date
the letter is mailed to respond to the
final demand letter and to bring the
loan current before filing a default
claim on the loan.

(3) Unless the letter specified under
paragraph (m)(2) of this section has al-
ready been sent, upon receipt of infor-
mation indicating that it does not
know the endorser’s current address or
telephone number, the lender must
diligently attempt to locate the en-
dorser through the use of normal com-
mercial skip-tracing techniques. This
effort must include an inquiry to direc-
tory assistance.

(n) Preemption of State law. The provi-
sions of this section preempt any State
law, including State statutes, regula-
tions, or rules, that would conflict with
or hinder satisfaction of the require-
ments or frustrate the purposes of this
section.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1080a, 1082, 1087)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 22489, Apr. 29,
1994; 59 FR 25747, May 17, 1994; 61 FR 60486,
Nov. 27, 1996; 62 FR 13539, Mar. 21, 1997; 64 FR
18981, Apr. 16, 1999]

§ 682.412 Consequences of the failure
of a borrower or student to estab-
lish eligibility.

(a) The lender shall immediately
send to the borrower a final demand
letter meeting the requirements of
§ 682.411(e) when it learns and can sub-
stantiate that the borrower or the stu-
dent on whose behalf a parent has bor-
rowed, without the lender or school’s
knowledge at the time the loan was
made, provided false or erroneous in-
formation or took actions that caused
the student or borrower—

(1) To be ineligible for all or a por-
tion of a loan made under this part;

(2) To receive a Stafford loan subject
to payment of Federal interest benefits
as provided under § 682.301 for which he
or she was ineligible; or

(3) To receive loan proceeds for a pe-
riod of enrollment from which he or
she has withdrawn or been expelled
prior to the first day of classes or dur-
ing which he or she failed to attend
school and has not paid those funds to
the school or repaid them to the lend-
er.

(b) The lender shall neither bill the
Secretary for nor be entitled to inter-
est benefits on a loan after it learns
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